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KEY TAKEAWAYS

B The impasse between the need to expand

supply and local resistance to new
development should be resolved through state
action. While zoning and land use regulations
have long fallen under local control, the
California Legislature has repeatedly stipulated
— and the courts have confirmed - that housing
is an issue of statewide policy concern, and
that there are reasons to limit local authority

to meet public needs.

B Gov. Jerry Brown’s Streamlining

Affordable Housing Approvals (SAHA)
proposal would address what is often cited as
the primary roadblock to affordable housing
developments in California: the use of the
California Environmental Quality Act (CEQA)
process to delay, create uneconomic approval
conditions, or entirely reject multi-family infill
developments.

B The state could consider adopting legislation

similar to Chapter 40B in Massachusetts,
which establishes a state-level appeals court
for qualified projects. It uses state authority to
ensure that local governments don't shirk their
duty to provide housing for their workforce.

Case Study Abstract

State action is required to resolve the impasse
between the need to expand supply and local
resistance to new development; therefore,

it is time for California to adopt a state-level
framework that facilitates the production of
housing in areas that align with economic,
environmental, and equity goals. Under the
status quo, both NIMBYs (Not In My Back
Yard) and special interests use the entitlement
process to prevent housing development —
particularly infill, multi-family, and subsidized
housing — from being built. Arguably, these are
precisely the types of development we should
be promoting to achieve environmental and
equity goals. Improving the certainty and cost
efficiency of development projects will show
the state is serious about expanding supply,
and "by right" legislation in particular offers a
compelling approach to expanding California’s
supply of affordable housing. A second,
complementary approach is to establish a
state-level appeals process for qualified
development projects.
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Case Presentation

California is facing a housing affordability crisis,
particularly in its coastal cities. Median rents across
the state have increased 24 percent since 2000, and
at the same time, median renter household incomes
have declined 7 percent.! While there are multiple
contributing factors to rising rents, it is clear that
supply matters, and there is an urgent need to
expand supply in equitable and environmentally
sustainable ways. Over the past three decades,
California has added about half the number of units
needed to keep housing costs in line with the rest
of the U.S., and California cities are failing to meet
their Regional Housing Needs Allocation (RHNA)
targets.? This gap between supply and demand

has significant negative repercussions: Recent
research has shown that a lack of affordable housing
in cities leads to lost wages and productivity, and
contributes to rising residential segregation

and inequality.?

If we're serious about expanding supply, we also
need to get serious about the influence local land
use controls have on development. Local land use
regulations and discretionary zoning fundamentally
shape how much housing gets built, and at what
cost.* For example, in the Bay Area, each additional
layer of review during the entitlement process

is associated with a 4 percent increase in home
prices.® The current application of California
Environmental Quality Act (CEQA) is also to blame;
CEQA gives development opponents significant
opportunities to challenge housing projects after

local governments have approved them, and can
stop housing from being built or require it to be
built at lower densities.® Under the status quo, both
NIMBYs and special interests use the entitlement
process to prevent housing development —
particularly infill, multi-family, and subsidized
housing — from being built. Arguably, these are
precisely the types of development we should

be promoting to achieve environmental and

equity goals.

The impasse between the need to expand supply
and local resistance to new development should

be resolved through state action. While zoning and
land use regulations have long fallen under local
control, the California Legislature has repeatedly
stipulated — and the courts have confirmed - that
housing is an issue of statewide policy concern, and
that there are reasons to limit local authority to meet
public needs. There have been numerous attempts
over the years to “nip and tuck” at California’s
complex legal framework of land regulations (e.g.
the density bonus law, the housing element law, and
CEQA reform), but by the time these revisions pass,
they often lack teeth or have so many restrictions
they apply only to a “mythical” project.” The current
approach is simply unsustainable and inequitable.

It is time for California to adopt a state-level
framework that facilitates the production of housing
in areas that align with economic, environmental,
and equity goals.

Gov. Jerry Brown's recently introduced Streamlining
Affordable Housing Approvals (SAHA) proposal
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represents an important effort in this direction,
and seeks to balance local land use controls with
the broader goal of expanding the supply of
housing. Meanwhile, the state could also consider
adopting legislation similar to Chapter 40B in
Massachusetts, which establishes a state-level
appeals court for qualified projects. These two
approaches are not either/or—they share common
goals and are complementary in many ways. (See
table on page 7) Both use state authority to ensure
that local governments don't shirk their duty to
provide housing for their workforce. Also, both
apply solely to projects that expand the supply

of housing for lower-income households, as well
as reduce permitting timelines to lower the costs
of development. In each approach, however,
these shared goals are achieved through different
administrative mechanisms.

Gov. Jerry Brown's SAHA proposal was included
in the May 2016 budget and is currently under
deliberation. The proposal recognizes that
funding for affordable housing will go further

if complemented by a more cost efficient and
predictable land use system. In effect, SAHA fast-
tracks eligible housing projects by making local
design review of eligible projects “ministerial”
rather than discretionary. Eligible projects would

be approved "by right,” which would also mean
that CEQA wouldn't apply. The proposal therefore
addresses what is often cited as the primary
roadblock to affordable housing developments in
California: the use of the CEQA process to delay,
create uneconomic approval conditions, or entirely
reject multi-family infill developments.

However, the proposal also places limits on which
developments would qualify for "by right" approval.
Importantly, it restricts "by right" development

to sites that localities have already planned and
zoned for multi-family residential housing, meaning
that localities still have the underlying right to
determine general plan, zoning, height, and density
requirements. In addition, it is limited to urbanized,
infill sites reflecting the priority the governor has
placed on aligning land use with transportation to
achieve climate change goals.

We think "by right" legislation offers a compelling
approach to expanding California’s supply of
affordable housing. A second, complementary
approach is to establish a state-level appeals
process for qualified development projects.
Massachusetts Chapter 40B, passed in 1969, is often
pointed to as model state legislation in this area,
given its effectiveness at expanding affordable
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POLICY AREA

STREAMLINING AFFORDABLE
HOUSING APPROVALS (SAHA)

THE MASSACHUSETTS
COMPREHENSIVE PERMIT ACT

(CHAPTER 40B)

Affordability For developments within a transit priority 25 percent of units must be affordable to
area: at least 10 percent of total units families earning less than 80 percent of the
affordable to low-income households or area median income
at least 5 percent allocated to very-low
income Proposed development must receive funding

under a state or federal housing program (e.g.
For developments outside of a transit LIHTC)
priority area: at least 20 percent of total
units affordable to individuals with 80 Regulatory Agreement
percent or less of area median income
(AMI)
Zoning Limits production to locations and Applies to areas not already zoned for

densities that have already been
approved by local governments in
general plans and zoning codes

Development is located on a site that is
immediately adjacent to parcels that are
developed with urban uses

multi-family housing

Environmental Review

"By right" projects are subject to
“ministerial” actions since zoning and
general plan had CEQA review; no
added CEQA review

Developers must abide by the Massachusetts
Environmental Protection Act (MEPA)

Process Timeframe

Design review of the development shall
not exceed 90 days from the submittal of
the development

Public hearings must start within 30 days of
the application, which can last up to 6 months.
After ending the public hearing, the Zoning
Board of Appeals (ZBA) must issue a decision
within 40 days

Profits No developer profit caps Developer must agree to cap profits
to a maximum of 20 percent in for-sale
developments and 10 percent per year for
rental developments
Review Developers must opt in to the new If the ZBA denies an application or approves
law with a written request to the local it with conditions that make the project
government stating that they intend "uneconomic,” developers have the right to
to utilize the benefits of the new law. If appeal to a state-level administrative, quasi-
the development is compliant, the city judicial body, the Housing Appeals Committee
is obligated to comply and permit the (HAC)
project ministerially
HAC has the authority to overturn a local
Failure to comply would result in a writ ruling unless the zoning board can prove that
mandate issued by the court, ordering there is a "valid health, safety, environmental,
the city to comply design, open space, or other local concern...
[which] outweighs regional housing need”
Exemptions No exemptions Municipalities are exempt if they have at least

10 percent of their housing stock affordable to
households earning below 80 percent of AMI,
or are making progress towards those goals
through an approved Housing Production Plan
(HPP)
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housing in both urban and suburban localities
without any documented negative impacts on local
infrastructure or property values.® Other states,
such as Connecticut, Rhode Island, and lllinois have
adopted similar approaches with success.

So what exactly is Chapter 40B and what

does it do? Fundamentally, it is a broader,

more comprehensive approach to the same
challenges SAHA is tackling. Chapter 40B applies
to all sites, regardless of underlying zoning, and
streamlines the number of project reviews by
instituting a process for developers to apply for

a comprehensive permit for qualified affordable
housing projects. In addition, in jurisdictions that
have not met their fair share of affordable housing,
the developers have the right to appeal to a
state-level Housing Appeals Committee (HAC)

if the locality denies the application or approves
the development with conditions that make it
“uneconomic.” Municipalities that are meeting or
exceeding their housing production targets

and fair share housing goals are rewarded with
exemption from this process.

SAHA and application of Chapter 40B in California
are promising solutions, but we know neither will
solve all of California’s housing needs. Addressing
the state’s lack of affordable housing will require
significant public funding to provide for the most
vulnerable populations. However, given limited
resources, it is vital that we use such funding

more effectively. Both SAHA and Chapter 40B

do so by helping to improve the certainty and
cost efficiency of development projects.
Ultimately, implementing either, or perhaps a
combination of both approaches, will be necessary
to meaningfully expand the supply of housing for
California’s families. |
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